1N THE HIGH COURT OF JHARKHAND AT mncm
W.P.(C ) No.5150 of 2007

The Jharkhand State Electricity Board........................l 'etitioner
Versus
/5 Fumardhubl Steels Pvi, Lid. rrem sersemnnsansses s B, OPRIENE.

CORAM :  HOMN'BLE MRJUSTICE AJIT KUMAR SINHA

For the PeliLoner @ Mr. V.P. Singlh, Se. Advocate
M. Rajesh Shankar
For the Respondenl: Mr. Ajit Kumar
M. Dhananjay Kumar Pathak I

C.AV. on 24.3.2009 Pronounced on ! 04,2009
LORDER
9f;;-04.2009 The present wiit petition has been preferred for following, reliefs:

a) For guashing/sctting aside the onder/judgment  dated 06.06, 2007
passed by the Electricity Ombudsman, Jharkhand i case no. EOJOX 2007 and the
order/Judgment dated 22,11.2006 passed in case no. 4732006 by Vidyut Upbiokta
Shikayat Niwaran Forur (in short VUSH), Jharkhand State Electricity Board (ISER),
Ranchi whereby the petitioner JSEB has been directed to revise the bills of the
consumer respondent in relation 1o demand charges For the first 12 months i.e. from
February, 2004 to January, 2005 on Uhe basis of the actual consumptica recorded in
the meter.

i} For a declaration frum t4is Hon'ble Court tha! the mduction fumace
consumers{covered under HTSS Tarlff) of JSEB including l:hu, l'ESDﬂl‘H’.H‘ﬁl are ti e
governed by Uwe tarill notifcation dated 6.4.2000 whursl-ﬁd by Bi 2T Electricity
Board and duly adopted by Jharkhand Hiuate' Eletmdl? Board,  which
comprehensively containg the terms and cﬂ'ldllil:m.‘]» of S!.Imhf o tlie- Inguction
Furnace Consumers and the new tariff order puhllshed by Jharkhand Sate Electicly
Regulatory Comimission (in short 1 be refemred as JSERC) w.e.F, 01155004 does not
contain the sald terins and conditions af supply to the said categorles :: CONSUIMErs.

<} For a furlther declaration that the demand charges |1 ridation to
induction furmace consumers including the respondent are to be II!"nEd by the
petitioner on the basis of actual maximum demand recorded in the metew or 1003
af the contract demand whichever is higher, from ﬁe very ﬂrat day of
commencament of supply.

L The facts in brief are set out a5 under: .

The petitioner Jharkhand State Electricity Board (hereinafter :.'efe.-md to as
Board) is a deemed lcensee cum transmission uility which is engaged in the
business of generation, transmission and distribution of eletricty to its consumers
within  the territorial jurisdiction of the State of Jharkhand, The
responident sel up its faclory at Kumardiubi, Dhanbacl for sar,-tioned! load of 2400




KVA and executed agreement with the Board and the pow s supply"sas energized
on 03.02.2004 as mentioned in the agreement. Thie respondent co_l"ﬁ;umer filed an
applicadon  before the Court of  Jidyut Upbhckta Shikayat 1.n'aran Farum
(heremaﬂnar ref2rred to as Forum) for quashing the enzrgy bills issut- ”:I by Board for
the period February, 2004 to January, 2005 on the ground that as 1: 't the terms of
Clause () of the agreement for supply of electricity, the Board canr'{ charge more
than the actual consumption recorded in the meter whereas the B"ard raised the
energy bill at the rate of 100% of the contract demand which is ti agal. It is also
praved to revise the bills from January, 2004 to January, 2005 onahe actual KVA'
recorded for the irst 12 months from the date of energisalion from :ebruary, 2004
till January, 2005, :

3 The leamed Forum vide its order dated 22.11.2006 while su.ding aside the
impugned bills directed the Board to serve the revised bill W ’mehp‘:uﬂﬂner far th:e:
aforesaid period on the basis of actual KVA recorded in the meter rom February,
2004 to January, 2005 within a period of one month anc adjust the excess payment
made along with interest. Being dissatisfied with the aforesaid order of the Forum
the: petitioner Board filed an appeal before the Electricity Ombudsman, Ranchi,
Jharkhand under Section 42(6) of the Electricity Act, 2003 challengi~ 3 the aforesaid
order dated 22.11.06 passed by the Forum. The learmed Electricity Ombudsman
after hearing the parties vide its impugned order dated 6.6.2007 held that there was
no merit in the appeal and accandingly dismissed it and directed JSEB to comply with
the order of the learned Forum, The present writ petiion has been preferred
challenging the aforesaid order passed by the learned Forum as well as Electricity
Ombudsman, Jharkhand.

4.y The main contention raised by the learnad Sr. Cmmsel Eﬂ V.P. Sirlgh
appearing for the petitioner Board is that the learned Ombudsmar:. as well as the
leamed Forum have committed sericus error it holding that the Induction Fumacs
Tariff Notification dated 6.4.2000 does not survive in view of the Tariff Order issued
by Jharkhand State Electricity Regulatory Commisslon (hereinafte:  referred to as
Commission) w.e.f. 1.1.2004. The learned Sr. Counsel urther suomits that the
leamed Ombudsman and the Forum failed Lo appreciate th at the Teuif Order 2003-
{4 published by the Commission contained a saving crausefwtm resy,«ct to the terms
and conditions of the supply including the Inuuciion Furnace Coriamer. He also
submits that the consumer being Ir Juction Fufnac.f: Unit has to bepouilt as per the
provision of Clause (5) of the Special nduction Furnace Tariff datec;6.4.2004 which
clearly provide that the demand charges are to be' levied on the bejis of the actual
maximum demand ‘recorded in the meter or 100% of the q.:ntruct demana
whichever is higher. 1t is also sutmited that in the Tariff Order, 2@33—04 there ars
provision for charging demand charges on the basis of minimum; of 75% of the:
contract demand for general HT consumers and 100% of the mn‘é-alct demand for



by the Secretary to the Commission bearing no.3/BNF/617 JSERC, -:rauu 149142005
is a letter writken by him in bis individual capadty and the said Iet_ur cannat I
termed as an order of the Commission, The said letter of the Secretary to the
Commission cannot be said to be an order under Section 06 of the :!-Eiecmcity Act
2003, Moregver, Lhe Secretary to the Commission is not an adjudizating officer
within the meaning of Section 117 of the Act. The letter dated 19.12.2065 is in
direct conflict and contrary to the Tariff Order 2003-04 published by the Commission
as it has been written in the said letter that the Board did not sthmit its tariff
schedule dated 24.9. 1999 and 7.5.2001. It is further submitted that paragraphs 3.6,
3,6.1. 3.6.2(Page 117-118) clearly reveals that the said Tariff schedule were before
the Commission while considering the Tarilf urder 2003-04, It s further submitted
that the rate/schedule of charges of H.T. and Induction furmnace Consumers were left
out o be decided in future, saying that those terus and conditions neeued in-depth
for study and analysis. ‘

5. Sri Ajit ¥umar, leamed counsel appearing on behalf of the responcdent
consumer in reply submits that the consumer has been billed for the period
February, 2004 to January, 2005 against maximum demand KVA as‘luu‘b‘u of the
contract demand and nat on the ac'is; maximum demand recorded i the meter for
the first 12 months of power supply energisation. He furtt -er submils that as per
Clause {4)(c) of the Agreement as well as Clause 15.1 E!‘_} of T¢ t.nf 1993 the
maximum demand charges for the first 12 months of ener-: isation u! pﬂwe.r supply
for a new connection has to be based on the actual monmlz.r max num demard
recorded In the meter for those mor hs. Amm'u:ﬁng to the learned r‘ nunsel for the
respondent the Electricity Act, 2003 has been Eﬂal:ted w.e.f. 10‘:-.20'03 which
repealed Electricity Act, 1910 and Electricity Supply Act, 1948 and -=- t:nmmlsslm
so constituted was only empowered to frame taﬂfffmndiﬂuns of supr.u with respect
to the Roard which Is now functioning merely as a licensee and f:mcf. me electricity
tariff has been framed by the commission | becomes appll:able w.e. i 1 1.2004. He
also submits that the electric connection was taken Dy the responder : COnsumer on
3.2.2004 |,e. much after of the declaration of the electricity wril’f by t f: Commission
for the 1SEB.

According to the leamed counsel for the rm‘pnr*dent the!" - are specific
provision In the tariff wherein it is prmrﬁded that the Board Is buunf.. to charge the
bills @ Rs.2.50 per KWH on actual consumption of unit and Rs.30C/- per KVA on
actual consumption of maximum demand both subject to a rrmnﬁﬂyr mEdimum
charge of Rs.400/- peg KVA for the full -::Jrrtract demand.

0. In the afdﬁ;;sald background, according to the learned munse! for the
respondent the reliance upon earlier tariffs dated 24,999 or ?.5.2}301 cannot be
legally permitted and the same is no more valid. He also subriits t’m’.-:lE in this regard .



an attempt was made by the Board to gel the approval to correct their wrong from
the Commission and a lelter was written on 5.12.05 to which lhE_-Cumnﬂssim
replied on 19.12.2005 rejecting the proposal of the petitioner. This IEtI:.u‘:Ir was lssued
by the Secretary on behalf of the Commission which pointed out that the tariff
scheduie dated 24.9.99 and 7.5.2001 of BSEB was not valid and cariot be taken
cognizance of after the notification of the new Tariff Order, 2003-04. It is further
submitted that the petitioners themselves executed a :-rjr agreemunt with the
respondent consumer first on 29.12.2003 and Hrereafher ‘in Gc:l:ub r, 2004 and
Clause 4(b) & (c) categorically prescribed as under:

"4(b) For the purpose of this agreement the miniraum detiand of the
;:bnsumer for each month sha. be largest total amount of Kilovalt
ampenes[!m&} delivered to the consumer as the pcint of s.pply during
any consecutive 30 minutes in the month. h

4(c) Maximum demand charges for supply in any month will be based on
the maximum KVA demand for the month or 75 percent of the contract
demand whichever is higher subject to provision of Clause 1%, For the first -
twelve months’ service the maximum demand charges for aiy month will
however, be based on the actual monthly maximum deniand for that
month,” g

7. It has also been contended that in an another identical orde; issued by the
Commission on 7.2.2006 it has been categorically beld that no mndidms of the old
tariff may apply after the notification of the Tariff Order. 2003-04 and Electricity.
supply (Code) Regularmns. The learned counsel further submits thay, the Board has
adopted double standard and it has not chosen to challenge the aforesaid order of
Commission daced 19.12.2005 and 7.2.2006 even tlﬁugh they could have
challenged the same under Section 111 of the Electricity Act, 2003 and thus, the:
view expressed by the two authorities below hds attained finality. ~
8. I have considered the rival submissions, pleadings and the relevant statutory
provisions under the Electricity Act, 2003 and the case laws. It will be relevant to
bring on record the submissions made in Rejoinder filed on behalf of the petitioner
Board as well as the supplementary counter affidavit filed on behalf of the
respondent consumer during the course of hearing,

9. In the aforesaid afficavits filed on behalf of the Board an- the respondent
consumer It has been pointed out that a letter No.846 dated 5.12.05 was written by
the Board to the Secretary of the Commission with regard to the terms ard
conditions of supply to be applied upen induction (HTS3) fu;'naee COMSUMET,
wherein, it has intended o explain its claim for applying the caadition of whaole tar ff
upan the HTSS consumers on the basis of Clause 1.4 of he Tarff. The Commission
thmugh its Secretary gave a reply on 19.12.2005 clarif ing the F'lﬂi‘e position and
specifically pointed out that the earfier tariff schedules annot bei Eken cognizarze



OF ar uws stage aner promuigaton of  tantt orger ZUUs-U4 which has become
~ effective and binding, It has also stated in its reply letter that the documents
pertaining to *ariff schedule of 24™ September, 1999 and 7.5.01 wera not applicable
with effect frc n 01.01.2004. The Board through its Secretary again wrote a letter
after 2 lapse  * 3 years on 15.7.2008 seeking clarification once again regarding the
applicability ":r:" all the terms and conditions, spedially minimum billing on account of
the demand ¢ arges, v'rncn the present matter was part heard another letter dated
20,3.2009 ha=1b-een wrten by the Sacretary to the Board to the Chairman, of the
Commissian s- eking clarification once agaln with regard to the terms and conditions
of supply of n'etmr:rty and Lharging of the demand charges by the licensee to the
H.T, wu.unr 1 including HTS and H‘ib‘S and in reply the Secretary to the
Commission + :re its le'.er dated 21% March, 2009 as directed by the commission
reiterated] its vau lier stand. It mrthEr pomh:d ut that its stand was dlear and the
COMIMISEE0n E15 arread:.r !‘Ied a counter arfid"wlt in this behalf specifying and
clarifying the ulwle issLa,

11;;_ In exeocise of poawers conferred by Section 181 of the Electricity Act, 2003,
the Lummlwlorl framed tanilf regulations, namely, ‘Jharkhand State Electricity
Regulalury Commiss'on (Tarilf) Regulations, 2003'. The Commission in its power
determined the new tariff to be appicable to the Board by its order dated 27
Decamber, 2003, which was made effective from January 1, 2004 and thus the
Board was bound by it. The power is vested with the Commission alone to
determine the tariff and once they have clarified it and held that the new tariff
schadule of 2003-04 was applicable and If there was any grievance or the Board was
aggrievedl by the order of Commission the remedy available to the licensee Board
was W invoke Section 111 of the Electricity Act, 2000, Even otherwise after passing
of the Lariff order under Section 64 of the Electricity Act, 2003 the Commission
becomes funcius officio,

11.  Dusides, Section 86{1) (A of the Electricity Act, 2003 lays down the
adjudicatory funchion of the State Commission which does not encompass within its
domain, complaints of individual consumers. It only provices that the Commission
can adjucicate upen the dispu.es between the licensees and generating companies
and to refer any such dispute for arbitration, This does not include In it an individual
consumicr. The proper forum provided for resolving consumer dispute is under
Section 42(5) and thersafter the ombudsman under Section 42(6) read with the

. aforesail 2{!0,';1 Regulativns which has been invoked and complied with in the instant
case.

4]

12, Under:section 111 of the Electricity Act 2003 a stalutory appeal is providec
and the sal:lrrameal is In the naturo of 1* appeal and the appellate tribunal is
required 1o esaming the entire grounds of appeal and record its reasons an each
ground while, disposing of the appeal. In 2006 (9) SCC page 233 (H.P. Electricity
il



: Regulator. —msmson o HLP, Stake Electricity Boand) an appeal was preferred by
the Comn- =i e tedmerm Sy Honfile Suprmme Court against an interim order passed
gy the He  Tooet o 2 Writ Petition rejec Hing the olijection of the appallant to avail
of the aite: =ts effeacious remedy of approaching the Appellate Tribunal in terms
of Secticrr 11 =¥ the Electricity Acl. In that case the High Court hnd observed that
at the bau. wmer the writ petition was filed by the respondent, the Tribunal was not
constitute’ and in any case it was not functional. The Hor'ble Supreme Court
allowed - zo0eal and also dismissed the pending Writ Petition before the High
Court ana virected the respondent to approach the Appellate Tribunal under Section
111 of tw Electricity Act, 2003 since by that time the Appellate Tribunal had been
constitute:! and was functional. Again in 2007 (8) S5CC page 208 the Hon'bic
Suprers Court at paragraph 12 held that the appeal under Section 111 before the
Appeliate Tribunal is in the nature of 1% Appeal. he Tribunal therefore must
examine the entire grounds of appeal and record its reasons on each ground while
disposing of the appeal.

13, In lhe instant casl': at the time of filing of the writ petition by the Board the
Appellate Tribunal was very much ?Lrncuﬁnar and the efficacious statutory remedy
available wias ' file an appeal u/s 111 of Electricity Act instead of filing the present
writ petition. J—:*:wever; cmsidering the fodowing adimitted facts it will not be in the
interest of just ‘e at this stage to remit the dispute to the Appellate Tribunal,

14.  The letier by the Secretary to the Commission dated 19.12,2005 was in reply
to letter of Board dated 5.12.2005 wherein it was specifically clarified that the
ducuments rel:ting to earlier tariff schied e dated 24.09.1999 and 07.05.2001 were
neither valid n:r applicable after notification of new Tariff order 2003-04, The Board
has till date r sither ascailed it nor challenyed it and the same has thus atained
finality. The “oard after a lapse of 3 years on 15.07.2008 has again sought the
same clarification fuiruv;ed by another lette, dated 20.03.2009 which was duly
replied Ly the Secretary to the Commission on 21.03.2009 reiterating its earlier
stand as replid on 19 12.2005, Thus, till date the petitioner Board has neither
challenged th: Tariff order 2003-04 ¢r even the Electricity Supply Code Fegulation

“neor has il challenged the order of the Commission dated 19.12.2005 or 21.03,2009,
5. Be that as it may, even otherwise the Board is bound by the Agreement and
the Tarilf of 2003-04 and its s=chedule theretr and in case of any grievance ar

" dispute it cuulld have approached the Appellate Tribunal under Section 111 of the

 Electricity Act, 2003. The same has nat beer hallenged by the Board even after a
Lipse of five 'years
16.  There is anather factor which neads consideration with regard to the double
standard and discrimination meted out to the respondent ly the petitioner Board, &
similar order has been passed in favour of Lthe consumer in Sourya Metals and



“others Wi . JSEB and Ul Board has ateetid the wder yiven by the CourlfFomum

Cand has s iteady chosen not to chalbenge: i
L. e terng the aforesaid facls and circumstances of the case, the concurrent
linding. n stand of the Coramission which has not been challenged and the
admittes 122t that the Board has implemented the order of Forum in identical case
of HVEE & s ton furnace consumer Souryis Metal & Others, this Writ Pelition under
Articks 220 -F the Conslitution of India is devoid of any merit and is even otherwise
not mawit nable and the same is accordinyly dismissed without any order as o
coast.

'5"“?*,3:"" {‘l.j;{ kuaﬂ-ﬂt? .'51:mhcr, J'

Hharian Faoh Courl, Ranci
Dated the t 1 April, 2009

i e (LR M.AFH.
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