o
W.P.[ C ) Nos.2777, 2261, 2430, 2274,
1306, 12572016, 2330, 2030,
675 & 6463 of 2007 and 7208 of 2004

In the matter of an application under Arlicle 224 of the
Constitution of India.

Mfs.TataSteel Ltd,. ] Patifioner.

[In WE.IC) No.2777/2007] &
M/fs. Sourya Metals Pyt td. L Petitioner.

[ WORL[C) Mo, 226172007) ¢
M/s. Krishna Luxmi Steel Udyog. L. Patitioner.

[in W.F.{C] No.2430/2007) <
Mfs. BMC. Metal Castiid. L Petitioner.

[In W.F.[C) Mo.2274/2007) <
M/s. Dinanath Holels Pvb. Lid, L. Petitioner. o

[in WP () Mo, 13062007
M{fs. Maivadih Hitech Pyt iid. ... ..Petitioner. 7

{in W.F.[C] No,1257/2007)

Mis. LM T Aot d L Petitioner.
[In WP [C) Mo 201 6/2007) o~
M/s. Rom Krishna Forging Lid. ... Petiioner, |
) [In WCPC) Mo, 2330/ 2007 e
M/fs. Jamshedpur Metal Products, ... Petitioner.
(I WP ) Mo, 2080/2007)
Jamshedpur Melal Products,. L Petitioner. ;
i W.P.[C] Mo, 675/2007] e
Mis. M. T Autolid. L Pediioner.
[In W.P.[C) Mo.663/2007]
Mfs. Ram Krishna ForgingLid. ... Petliioner.
[In WP {C) No.7208,/2008]
Versus-
Jharkhand Slate Electicity Boord & Ors. ... Respondeants.
[In all cosas)
For the Petitioners : Mis. M. 5. Mittal and
{in all cases) 5. L. Agarwal, Advocates,
For the JSEB 2 M{s. V. P. Singh, 5r. Advocale
I all cases) Rajesh Shankar, Advocate.
For the JSERC ; Mr, 5, Srivastava, Advocale.
Reserved on 23.07.2007 Delivered on || .09.2007
PRESENT
HON'BLE MR. JUSTICE NARENDRA NATH TIWARI
MNarendra Math Tiwari, J. : This batch of writ peditions raises the common

issue, queslioning the respondents' right lo recover the shorl

charged amount of the Load Faclor Rebate fram the petitioners,

All the wril petitions were heard togelher with the consent of the

parfies and are now being disposed of by this common

judgment.

Reliefs praved for In the said writ petitions, in summary, are
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(3] for setting aside the supplementary bills) roised
towards the realizoble amount of Load Factor
Rebale as per the order of the Chief Engineer
[Commerce & Revenue), Jharkhand Stale
Electricity Board in the light of the revised
guidelines of the Jharkhaond State Elacticilty
kRegulatory Commission, Ranchi (far shorl JSERC);

{{l} torefund the reglized amount and issue cument
bill{s) on the basis of the Load Factor Rebote
calculaled by the Jhorkhond State Elactricity
Board (for short JSEB) for more than two years
before  issuonce of the lefter doled 15h
jeplember, 2006 by the Chief Engineer
[Commerce & Revenue)], JSEB;

(i) to declare that the supplementary billjs) cannot
be roised for a pericd beyond hwio years in view
of Section 58(2) of the Becncity Act, 2003;

(iv)  torefund the amount, which wos realized by the
JSEB as against the supplementary billjs) wilh
inferest [this prayer is made in the case of Mfs.
Tala Steel Ld.- W.PIC) Na.2777 of 2007 and M/s.
Dinanath Holels Pl Lid- W.P(C} Mo.130& of
2007]: and

(v} for quashing Letter noJJSERC/01/388 daled 250
Augusl, 2004 issued by the JSERC, whereby the
JSERC has clarified Table 5.33 issued under its
tariff order for 2003-04.,

3. The writ petifioners are HTSS consumers of the Respondent-
JS5EB. The pefitionar(s]-units are billed in terms of the Tarilf
determined by the JSERC, which also provides for Load Factor
Rebate for such consumer,

4. JSERC has been consfiluted under Section 17 of the
Electricity Regulatory Commission Act, 1998 vide nofificalion
dated 229 Augusl, 2002 issued by the Department of Energy.
Government of Jharkhond, JSERC became operalional with
aftect from 24" April, 2003.
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5. The Govermnment nofified the funclions and duties of the
_ JSERC a5 per Seclion 22(1] and (2) of the Elechicity Regulolory
Commission Act, 1998,

4. The Pariament recently enocted the Electricity Acl, 2003
[Act 34 of 2003), This new legislation has been brought o
consolidate the lows relofing io generalion,  fransmission,
distribufion, frading ond use of electicity ond generally for
faking measures conducive 1o development of electicity
indusiry, promoting compelition therein, protecting inferest of
consumers and supply of eleckicity lo all areas, rafionalization of
electricity tariff, ensuring transparent policies regarding subsicies,
promofion of efficient and environmentally benign policies,
consiitution  of Cenfral  Electicily  Authorty,  Regulatory
Commissions and eslablishment of Appellale Tribunal and for
rmiatiers connacted therewith or incidental tharato.

7. The said Act repealed the Indian Eleclhicity Act. 1910, the
Blecticity (Supply) acl, 1948 and the Electicity Regulalory
Commigsion Act, 1998. However, the said Act hos saved some of
fhe actions taken or purporfed fo have been done, not
inconsistent with the provisions of the soid Act, as enumerated
under Sub-sechon (2) of Section 185, which deals with repeal
cined saving.

a. The aforesaid Act 2003 recognises the Stole Electricity
Regulatory Commission constiluted  under the Electrcity
Regulatory Commission Act, 1998,

9. In axercise of powers conferred by Seclion 181 of the
Electricity Act, 2003, the JSERC framed tariff regulalions, namely,
‘harkhand  Slate  Elechicity  Regulatory  Commission  [Tariff)
Regulalions, 2003°. The JSERC in its power determined the new
tariff fo be applicable to the J5EB by ils order dated 270
Decernber, 2003, which was made effeclive from January 1,
M04, According to the said provision, the JSEB issued a tarff
schedule wilh effect from 19 January, 2004,

10. Wilh o view lo encourcge the higher consumption, the
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industrial consumers. For HT and HISS consumers certoin retcfes
 were provided, such os, Volloge Rebate, Load Faclor Rebate
and Power Rebale. The relevant text is reproduced hereunder:-

"For encouwaging comnsumphon, the Commibizion has ako
infroduced a lood foctor rebote for all indusinal consumers,
Far the enlire consurnplion in excess of this defined lood
facter, a rebate is provided on the energy charges for such
exces congumplion, The Commission woukd have fked fo
afign the tarff sfructune fowands cost of supply dudng the
current year ilsell, but it wos consfrained due to the huge
faiff shock that it would translate Info for other consumers
and consequent increase that would hove been requred
in torff for other cofegores. Thus as o princigle the
Commissian has faken the first sfep fowords reducing this
distortion in ihe tarff struchure, The Commission is conscious
of the fact that HT industry in tharkhand has bamne the
brunt of cross swbsidy in the past and the fonll opopbcobke
to thern i above the cost of supoly. The significance of thiz
step showld not, however, be judged by he quanifofive
decline bul the signol and inbent whereby ihe Commision
intends to further rafionalize the fariff in fhe fufuee,

The larilf approved by the Commission for HIS consurmes i§
a3 followes;
Table 5.31 : Approved toriff for HT Consumers

 DESCRIPTION TARIFF"
R /KA rmanth DEMAND CHARGE
_HI5 140
HIS-Il 140
EHIS 140
ENERGY CHARGE
Rs. Wh oty —
HIS-1 400
RISl 4,00
EHIS _4.00
Minimum Manthiy
Charge
e {MMC) ot
HT3-! and HT5-if Fis. 250/kVAImanth
EHTS Rs.400/kVAfmanth

Table 532: Vollage rebale for HT consumers

Load Factor Voltage rebale
Supply al 33 kV 5%
Supply of 132 kY 7.5%
Table 5.33: Load facter rabate for HT consumers®
Load Facior Load facler rebate
40-60% 5%
60-70% 7.5%
Above 70% 10%

*The above rebeahe will be avaloble onfy o monihiy Doy
ond comsuwmer with argors shall nol be elgible for the
above rebales.

Apart from the above, the Commission has abso opproved
o3 TOD barill o dfsese CONSUMTMers.

- aw = LR ] fin FAMEFE T srsmenmeee
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This bl schedule sholl apply fo all consumers who
have o confrocted demand af 300 EVA and more for
inducion fumoce, however, it wil nol opply to costing units
having induction fumace of melling copacily of 500 kg or
bedow."

Toble 5.34: Approved loriff for HTSS consumers

DESCRIFTION _TARIFF
Rs.fkVA/month DEMAND CHARGE
| Hiss ana
EMERGY CHARGE
R EWh/monih
HI53 __Z50
Minirmurn monthly
...... chorge
HI33 Es 400V A month

The Commission hos abo opproved cerfaln rebofe
according fo volfoge of supoly and load locfor of these
consumers. These are meniioned below:

Table 5.37: Vollage rebafe for HTSS consumers

| leadFacler | Vollagerebate |
__ Supphratddky ) 000 5% 0000 |
L Supphat 132k 7.5%

Table 5.38: Lood foctor rebate for HT consumers®

\..loodPoctor | loodfactorrebate |
40-60% |
S, - A WS SN
Above Fi% 10%

"Consumens with arreors shall not be eligible for the above
rebate, The above rebale will be avaifabde only on manthly
11. The above rebales were made available only on monthly

basis and o the consumers, who were not in arrears.

12, The rebates were given to the consumers by the J5EB from
ihe date of infroduction of 2004 Taniff on the enfire value of the
bill which confinved Nl August, 2006, From the monlh of
Sepltember, 2006 and onwards, curent bills were raised granting
substantially less Load Factor R&bm.a.

13.  Subsequently, the pafiioners were served with memo of
demand(s) in the nolure of sn;.l;::nl;:lln&r'r'lnarr'nlur.l"g.r.i bil{s), rmentioning
therein that the excess rebatle than what wos permissible was
given to the pefiiones ond the balonce short omount is
payable by them by the month of March, 2007. The amount(s) of

the bill{s) of some of the pefitioners are os follows:-
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Mame of the party Case number Amount
M/s. Tata Steel Lid, WP(C) Mo 277702007 | 44.85,546.00
Sourya Metals [F] Lig, WP(C) Mo2261/2007 | 6.6287600 |
Kritna Luxmi Steel Udyog | WP.IC) Mo 243002007 | 11,39.989.00

BMC.Melol Cast L. | WP.{C) No.2274/2007 | 7.61979.00 |
Dinanath Hotel [F) Lid. | W.P|C] No. 130872007 | 3.39.722.00
Maiyadiy Filech [P} Uid, | WP (o) Mo 1257/2007 | 203872000

S0 on and so forth '

14, The basls of lhe soid impugned billls) was Letler No.797
daoted 15" Seplember, 2006 ksued by the Chief Engineer
(Commerce & Revenue), JSEB, whereby the method of granfing
Load Foctor Rebale was changed by the JSEB with refrospective
effect from June, 2005 to August, 2006 in ferms of the clanfication
fumished by the JSERC. The pefilioners have challenged the said
letter.

15. aAccording to the impugned lefter dated 150 Sepfember,
2004; (i) no rebate is o be granled for consumption upto 40% of
Load Factor; (i) 5% rebale s to be allowed on lhe excess
consumplion over 40% Load Factor, if the consumplion s in
between 40% to 60% of the Load Factor: (i) if the consumplion is
between 40% to 70% of the Load Factor, 5% rebale will be given
for excess consumptlion between 40% fo &0% and 7.5% rebate
will be given on consumplicn in excess of 0% of the Load
Faclor; and [iv] if the consumption is above 70% of Ihe Lood
Factor, 10% rebale on the excess consumpfion over 70% of the
Load Factor will be given.

16, The altered position 5 more cleordy depicted in the
following table:-

Sl.Nos. |  Forficulars e Rebates
1. For  comnumplion | Morebale.
upto 0% LF.
2 For  comumplion | 5% rabate will be alowed on the
babvean  40% o | excess consumplion over A0%
0% LF. L.F.
i For  comumplion | 5% rebxofe for =3 el 14
between 40% to [ consumplion between 40% to
0% LF. &% LF. ond 7.5% rebote for
axc gt conumnplion over &%,
4. Far consumption | 5% ratrafie for EHCESE
above 70% LF. consumplion belween 0% o
&% LF. and 7.5% rebate for
eMcess cosumption owver S00% 1o
70% LF. ond 10% rebale on
At ek T | F
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17.  The Chief Engineer (Commerce & Revenue) by the said
letter dofed 15" Seplember, 2006 directed the concemed
circlesfollices to revise and raise the billjs) on the basis of the
available rebate on Load Factor, clarfied by the JSERC by ils
Letter Mo.JSERC/01/385 daled 25" August, 2006.

18. The said letter of the JSERC was reply o Lelter Mo.735
daled 24™ August, 2006 of the JSEB. It is stated that the said letler
was iswed on realising mistoke by the JSEB in applying the
schedule of the Load Facter Rebale, The JSEB hod sought
opinionfclarification from the JSERC regarding guantum of
reboate available on the Load Factor for the HT Consumers, The
JSERC replied by its letter dated 25™ augusl, 2006, which reads
s unidler:-

"M, JSERC D] I8

Dale: 25™ August, 2006
To

The Jecrelary,

Markhand State Eleciicity Board,
Engineernng Buikding.

HEC, Dhurwa,

Ranchi-834004,

Sutre- Clarificafion regarding rebate In koad focior.

Sir,

Fiease reler fo your leter no. 735 daled 24 /082006
on the subject nofed obove, | am direcled o clarify ifwof
ther Tanll Oveler 2003-04 for JSEB had kald down cleanty the
quantum of rebate avaikabe on the lood foclor for the HT,
Comsumers, The Tonlf Order clearly indicotes that for the
enlre consumphion in excess of the deflined lood locior,
rebate i fo be provided for energy chargas for such excass
consumplion which has been indicaled in the Table [5.33).
For ioad focior between 40-60%, 5% rebale is odmissibde on
the energy charge in excess of 40% of the load faclor up lo
S0%. F the lood foctor is behween 40 fo 708 the lood
factor rebate is 3% for consumplion between lood factor
A0%. fo &0% and 75% beyond 0% wp lo JF0E For
consumption grealer than 70%. the load facler rebale shalf
be 5% for consumgtion belween ood focior 40% fo &00%,
7.5% for comsumpfion beyvand lead factor 0% up fo TOR
and 6% for consumplion beyond load foclor of T0%. It s
nat cleor s fo how the asumphon has been made that
rebate wal avedabie on antie consumplion if nad foctors
were obove 0%, 205 and J0% for HT | HT Il EHT which &
folaly imelevond for it pupose,

M is strange thal the Boond has soughi  the
clovification alter 212 yeors of isue of Tordlf Orger. I the
rebate has been alowed as indicaled in your lable then
Hhwe Joss sustained by the Boord is Hhe Board's responsibilty.

Yaurs faithfully,
Scif-
i& K Adehter
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19.  The impugned revised bill(s) is.;’clre the oulcome of fhe
" lelter of the JSERC daled 25® August, 2006, which promplad fhe
Chief Engineer, JSEB, to direct its concemed officers fo revise the
bill{s). a3 aforesaid.

20. The peliioners assailed the impugned lefler daled 25m
August, 2006 as also he revised bills] on the lollowing grounds:-

[T} In the tariff of the JSEB, rebate was gronted on
entire bills, but all on o sudden, the JSEB has now
brovght down the amount of rebate to a very
negligible amounl,

(il In the tarff of the JSEB. no condition was given
for avaiing all the fhree, rebates, The only
condition for avaiing Ihe Load Foctor Rebate
was that there should be no arears.

(i) Al the fhree rebates were being given on fthe
enlire value of the bill il September, 2006 to all
the consumers,

fivl  Suddenly fhis tarlf hos been changed with
relrospecilive  effect.  which  amounts  lo
amendment/frevision of the tanff, and the same
cannot be made effective with relrospective
affect, (The decisions in support are Bihar
Chamber of Commerce Vs. Bihar Stale Eleclricily
Board, reported in 1993(1) PLIR 36 and Council
for Profection of Public Life and Welfare Vs. Stafe
of Bihar & Ovs., reporled In 1994(1) PLIR 853)

(v¥]  Any revision in the larff can be made only when
it is published in the official gazette and from fhe
dale of the nofification. Relionce is placed on
the decision in the case of M/s. Vikromatic Steel
Pvi. Lid. Vs. Jharkhand Sfate Eleciicity Board,
reported in 2003(4) JCR 247.

{vi] The revision cannol be mode with refrospeclive
effect. The demand in any case is subject to the
provisions of Section 54(2) of the Becficity Act,
2003,
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(vii)  Under the provisions of the said Section, no sum
due from any consumer is recoverable after the
period of two years from the date when such
sum became first due unless such sum has been
shown continuously as recoverable as arrear of
charges for electricity supplied and the licensee
shall not cut-off the supply of electricity.

(vii)  In most of the cases, demand for the first time has
been raised with effect from 15t January, 2004,
which is in violation of Section 56(2) of the
Electricity Act, 2003. -

(ix)  Raising supplementary bill(s) of past
consumptions after long lapse of fime is unjust.

(x)  The letter of JSERC dated 25t August, 2006 is
contrary to the tariff published by the JSEB as well
as the provisions of Electricity Act, 2003.

(xi) JSERC cannot issue such direction without
following the provisions of the said Act vide
Hindustan Pefroleum Corporation Lid. Vs. Gujarat
Electricity Board State Transmission Utility & Anr.
(AIR 2005 Gujarat 164).

(xii)  After passing the fariff order under Section 64 of
the Electricity Act, the JSERC became functus
officio. It has no jurisdiction to clarify the table of
the fariff and that too without inviting objection
from all concemed parties, as contemplated
under Section 64(2) of the Electricity Act, read
with Regulation Nos.20 and 21 of the JSERC.

(xiii) Clarification of Table 5.33 is hit by doctrine of
contemporanea expositio, meaning thereby that
how the tfable was understood by the then
officials (the contemporary persons) and how the
subsequent incumbents interpret the same. (The
Apex Court's decision in the case of M/s. Polestar
Electronic (Pvi.) Lid. Vs. Additional Commissioner,
Sales Tax & Anr., reported in (1978) 1 SCC 636 has

been referred)
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[#iv) Recovery of the deferential amount is against the
principles of equily. The Industries fixed their price
on the basit of the cosl in view of the rebate
given to them and already sold their products.
Deferential electicily cost cannot be reclized
from the buyers.

(ev)  JSEB is nol enfitled to recover the amount after
three years putting the pefiioners to loss for no
fault on their part.

[xvi] Rebole being an incentive or concessions fo the
industies, such concession clause should be
interpreted in fovour of the consumer and not in
favour of the Boord, If there are two possible
interprefations of taxing  statute, view  which
favours the ossessee and ocled upon, and
accepted by revenue for a long perod, should
not be disturbed except for compelling reason.
(The Apex Courl's decision in the case of M/fs
Bila Cement Works Vs, Cenfral Board of Direct
Taxes & Ors., repored In AIR 2001 SC 1080 has
been refered) The depariment has not shown
any compelling reason for disturbing the eardier
interpretations.

{xvii) The provision for deduction, exempfion or relief
should be construed reasonably. (The Apex
Court's decision in the case of C.1T. Bombay Vs.
M/s. Gwalior Rayon Silk Monufocturing Co. Lid.,
reported in (1992) 3 SCC 326 hos been refered)

21,  The respondents- JSEB os well a; JSERC conlested the
cloim of the petfiioners. Common grounds taken by the
respondents are as follows:-
i) Supplementary bills served on the pelilioners are
justified and in accordance with law,
fiy The rebate alowed by the JSEB from Jonuary,
2004 1o all the HT Consumers was a resull of
wrong interpretation of Table 5.33 of HT Tariff.
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[i}  The mistake hos been comected on receiving the
clarificatory letter of the JSERC doled 25h
August, 2006,

[iv} Pursuant to the clarfication issued by the JSERC
by letter dated 250 August, 2008, the Chief
Engineer [Commerce & Revenue). JSEB. by his
Letter Mo 797 daled 15" September, 20086 issuad
the directives for comect calculation of Load
Factor Rebale to all the field offices of JSEB.

[v] The Lood Focfor Rebate is fo be calculated on
the excess consumption over 40% Load Factor
and nol on the tolal consumplion, as was
wrongly calculoted earlier.

[vi} The Jharkhand Induction Fumoce Associalion
filed 0 cose, bearng No5 of 200607, before
JSERC. chollenging the action of the JSEB, which
wias disposed of by order dated 27 Movemiber,
2008, holding that the JSEB has coreclly applied
Load Factor Rebate fo varous categores of
caonsurners. It has been further held that since the
JSEB has misinterpreted the Load Factor Rebate
aarlier, no interest or surcharge on the short
payment bill will be charged by the JSEB.
Accordingly. no such charge has been included
in the demand.

(viil] The provisions of Secfion 58(2) of the Elechicily
Act, 2003 hos got no opplication on the
demands of amears of short payment made for
the first time as a due or amear of charges of the
electricity. It was not demanded earier and
cannot be soid fo be due or recoveroble prior fo
lhe notice of demand, Moreover, provision deals
with disconnection of electicity supply in default
of payment. *

[wil] Sub-section (2] of Section 58 of the Electricity Act,
2003 provides that no sum due from any
consumer under this section shall be recoverable
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such sum become first due unless such sum has
been shown confinuously os recoverable os
amear of charges for elechicity supplied and the
licensee shall not cut off the supply of the
alecticity,

(ix}  The sum can only be soid o be due, when a
demaond is raised for the same. Accordingly, the
demand is raised by the JSEB in supplementary
bills and the amount of such bills become due lo
the consumer for the purpose of poyment on he
date(s) menticned in the bill]s).

(] Reolization of the amount such as menlioned in
the impugned bils is not bamed under Section
5612} of the Eleciicity Acl, 2003,

[d) The supplementary bills are on the bosis of
comect inferpretalion of Tarff Order 2004, which
was mode affective from 149 Janwary, 2004, Thus,
the demand is mode from the date when the
soid Tariff Order was mode effective and not with
retrospective effect.

{zii} Load Faclor Rebale was inlended to encourage
the consumption aond was fo be given on the
consumplion in excess of the defined Lood
Factor Rebate and on energy charge for such
excess consumptlion.

(i} The clorificatory lelter of the JSERC doted 250
August, 20046 does not disclose any new concapt
in relation to the grant of Lood Foclor Rebate o
the HT Consumer, nor the same is revision of the
tariff, rather it was simply reiterafion to what
exacily wos and what exaclly should hove been
according o the Tonff Order,

[xiv] The JSEB due to inodverlence wicngly extended
the Load Factor Rebate to the HT Consumers on
tolal consumption of the achieved Load Factor,
though rebate should have been given on the
excess consumplion of the defined Load Factor.
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xv) The contenlion of the pefilioners that the Taritt
Order 2003-04 has been amended [revised by
the JSERC) is completely misconceived.

{xvi] The highest Appellale Tribunaol for the Electrcity
has decided the issus in the case of Ajmer Vidyut
Vifran Nigam Limited, Chittorgarh Vs. M/s. Sisodia
Marble & Granites Pvl. Lid. & Ors. (Appeal
Nos.202 & 203 of 20048) holding that a sum due fo
the econsumer i reclsoble by Bsuing
supplemeantary bills.

[xvil] The decisions relied upon by the pelitioners are
nol applicatle fo the facls of these cases.

22 In addifion fo the above, the JSERC has contended Qs
follows.-

I Under the provisions of the Bechicily Act. 2003,
the JSERC has determined the ladlf for the
distibution licensees the JSEB for 2003-04 lo be
made effeclive from the 1# January, 2004,

(ij  After the implementation of Ihe said lanff, none
had challenged the same before any farum. The
sailel tanfl has, thus, become final and binding en
the licensee os well os its consumers. )

[ii} After coming info force of he Electricity Ach
2003, none else other than the Regulatory
Commissions are authorized lo delermine the
beariff.

jiv) Pefitioners’ canlention that they are bound by
Tarilf Oreler issued by the JSEB is misconceived
and contrary fo the provisions of Eleciicity Act,
2003,

v} The JSEB connot issue any tairiff order of their
own. rather they are governed by the tariff order
issued by the JSERC vide BSER LUd. Vs. Tala Power
Co. lic. & Ors., reporfed in (2004} 1 5CC 195
{Paras 12 and 14).

[vij The JSERC slands by its Tl Orcler 2003-04. The

imtter  Ambar 780 Anmst, 2006, B not the
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medification of the sald faiff order. The same
does not amount fo withdrowing the provisions of
Table 5.33 of the tariff order,

[vii) The JSERC though hos clarified the provisions of
the tariff order, il has held that the consumers
cannot be maode lioble to pay interes! or
surcharge on the amount of shord payments,
which was not earlier mode due to mistake in
calculation and billing by the JSEB.

[vili) The JSERC has also considered the objection filed
by the representafives of the peliioners and
passed reasoned order dated 27% Movember,
2004. The said order of the JSERC was challenged
before the Appellate Tribuncl for Electricity
Appellote Jursdicfion, Mew Delhi in Appeal Mo 33
of 2007, Porallel proceeding for fhe same malier
betfore this Court is not maintainable.

(ix) The kcensee JSEB committed misloke in raising
the bills according to the prescrbed Load Faclor
Rebate for more thon 2% yeors. Such mistake
neilher creates any rght nor consfitules an
estoppel agains! raising supplementary  bills.
Since Ihe misloke was on the part of the JSEB, the
JSERC hos resirained the respondent-JS5EB from
realizng any penal amount on the short payment
either by interest or surcharge.

(x] The amount becomes due only ofter the service
of the bils demanding the soid amount not
edarlier. (See H.D.  Shourde Vi, Muonicipal
Corporafion of Delhi, AIR 1987 Delhi 21%)

ixi)  The equity has got no role to play in fiscal matter,

(¥} The claim of the pefiicners has no legal basis
and wril petitions are lable lo be dismissed.

23. It is relevant o mention that after the conclusion of the
hearing. it was informed on behalf of the JSERC that Appeal
Mo.33 of 2007 fled belore the Appellate Tibunal for Electricity

nnninrt tha edore Antnd. 970 Aounmibor 04 noerad "ae tha
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JSERC hos been also finally disposed of by dismissing the said
_appeal,

24. | have heard the leamed counsel appearnng on behalfl of
the parties al length and carefully examined and considered the
facts, relevant provisions of law and the decisions referred ta by
fhe respective porfies,

25 On the basis of rival claims and centenfions, the following
poinls arise for determination:-
Points:
] Whether the lelter dated 25" august, 2004 issued
by the JSERC amounts to an amendment/
revision/re-determination of the Tariff Orderg
li}  Whelher the demand made by the JSEB through
the impugned billls) is bared under the provisions
of Saction 54(2) of the Electricity Acl, 20032
lii]  Whether the petiticner(s) having already priced
their and products for the perod in question and
sold the same, the demand of increased rate of
elachicity with retrospective effect is against the
principle of equity and unjusi?
Re. Point No.(i):
26, The wiit petiioner(s] have claimed that the letter dated
25m August, 2006 Bssued by the JSERC aomounts lo amendment/
revision of the Tariff Order 2003-04 and re-determination of Tariff,
contrary o the provisions of law and is not sustainable. The
respondents on the other hand contended that the said letter
does nof revisefmaodify the Toriff Order 2003-04, rather the same
anly clarifies the Table 5.33 of the said Tanilf Order. For deciding
the issue, cerfain legal provisions are required lo be discussed
and examined,

Z7.  After coming info force of the Eleckicily Regulolory
Commission Act, 1998, the power o frame tanff and lo decide
the tarill resls with the Slate Regulatory Commissions, os
envisaged under Section 29 of the said Act.
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28,  After creation of State of Jharkhand under the provision of
the Bihar Reorganisafion Act, 2000, the Stale Govemnment in
exercise of its power under the Electricity (Supply] Act, 1948 read
with Section é2(4) of the Bihar Reorgonisation Act, 2000
constituted the Jharkhand State Elechicity Board for the State of
Jharkhand which became funclional with effect from 13 April,
2001.

29.  The JSERC has been consfituted by the Government of
Jharkhand under Section 17 of the Eechicity Regulalory
Commission Act, 1998, by nofificafion daled 220 August, 2002,

30.  The Blecticity Act, 2003, which came info force with effect
from June 10, 2003, recognizes the Slale Electricity Regulatory
Commissions constifuted under Seclion 17 of the Eechicity
Regulatory Commission Act, 1998  besides providing  for
consfilulion of the State Commission.

31,  Section 82 of Ihe soid Act reads as follows:

“§2. Constifufion of State Commission.- (1) Every Shafe
Govemment shall within six months from the eppointed
date, by notification, constitute for the purposes of ihis Act,
a Commission for the $fate to be known of the fname of
the State) Eleciicily Regulatory Comurrission:

Frovided thal the Siole Heclricity Regulotory
Commission, eslablshed by a Stole Govemmen! under
seclion 17 of the Bechicily Reguiatory Commissions Acl,
1998 (14 of 1998) and the enactments specified i the
Schedue, and functioning as such immediately before the
appeinled dafe shalf be the State Commision for the
puposes of this Acl and the Choirpersan, Mémbers,
Secrelary. and officers and other emgloyees thereo! shall
confinug ja hold oifice, on the same fevmns and condifions
an which they were appoinfed under those Acts:

Provicked further that the Choiperson and olfer
Members of the Stole Commission, appoinled, before the
commencament of ihis Act  under the Eeclicify
Ragulatary Commissions Act, 1998 {14 of 1998 or under ihe
enactments specifed in fhe Schedule, moy, on fhe
recommendations of the Selection Committes constifuled
under sub-secfian (1) of section §5 be afowed lo opt for
the ferms and canditions under this Act by the concemned
Shate Govammeand,

{Z) The State Commission shall be o body conporale
By the name aloresaid, having perpefual succession and o
common sedal, with power o acquire, hold ond dispose of
property, both moveble and immovable. and fo coniract
and shall. by the said name, sue or be sved.

{3} The head office of the Sale Commissian shal be
al such ploce as the Slofe Govemment may, by
natficatan, specify.

{4) Tha State Commnission sholl consist of nof more
than hree Members, including the Chairpersarn.

181 Thn Fhakractsn And Members of the Shofe
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on the recommendation of o Selechion Commiftee
referred foin sechon 85"

] 32, As per the provisions of the Jhokhaond Stote Electicity
Regulatory Commission (Tariff] Regulafions, 2003, the power to
determine the tariff is with the JSERC. The JSERC, inter afia, has to
determine as to what is fo be charged by the licensee from the
differant class of consumers.

33.  According to the provisiens of the Electrcity Regulatory
Commission Act and Electricity Act, 2003 the licensee is bound
by the decision of the JSERC in regard to the tadfl. The licensee
cannot make any modfication or change in the falf,
determined by the JSERC. The decision of the JSERC. i binding
on all concerned including the consumers,

34.  The JSEB is a licensee and according o the said provisions,
the decision of the JSERC regording the bariff is binding on the
JSEB.

35 Section &2 of the Eechicity Act, 2003 provides for

determinafion of tariff, as follows:

“42. Delermination of fariff- (1) The Appropriate
Commission sholl determine the taiff in accordance with
the provigions of this Act for-

fal  supply of elechicily by o generaling

company fo a dishibulion kcensee:

Frovided  that  the  Appropriole

Commission may. in cose of shorloge of

supply of electicily. fix the mindnum and

moimwn ceiling of lailf Tor sale of purchase
of eleciicily in pusvance of oan agreament,
entered into between a genenaling company

and o Ffocensee or between lcenseos, for o

perod not exceeding one yedar 1o #nive

regsonae prices of elecincity;

(B dranamission of efectriciby:

fe]  wheeling of electricity;

fd)  retal saole of eleciricity:

Provided that i cose of diskibufion of
egleckicily in lhe same areda by woe of moae
disiibution licensees, the Appropriale Commission
may. for promoling competifion omong distibufian
licenseas i only maximum celing of faniff for redail
sale of elecincity. '

12] The Approgviote Commission may fequiee o
icernsee or o generofing compony to fumish separate
deloils, oz may be speciied n respect of generalion.
fransmission and dislibution for detemination of farff,

3] The Appropriate Commision shall not, while
determining the fonilf wunder this Act show  undue
prelerence fo ony consumer of eleciicily but may
differeniiale occording ta the consumer's lood fackor,
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is required or the geographical posiian of any ansa, the
noture of supply and he purpose for which the supoly i
reguired,

(4] No farff or part of any barll may ordingiy be
amended, more frequently than once in any flincncial
year, except In respect of any changes expressly pemitlied
under the terms of any fuel swrcharge formula as moy be
speciiied.

{5 The Commission may require a ficensee or o
generoling company fo comply with such procedwe os
may be specified for colculating the expected revenues
from the larff and charges which he or it & permitfed fo
recavar.

(&) # any Ffcensee of g generaling company
fecover d price or chorge exceading the fonll detemined
ursder thiz section, the excess amount shall be recoverabie
by the peron who has paid such price or chaorge afoang
with inferast equivalent fo the bank rate withou! prejudice
o any other Tabilly incured by the Uoensee,”

35,  The word "Tariff” has not been defined in the said Act,
"Towiff' according to:

Black's Low Dictionary- "a fee that a public wlility or
lelecommunication company may assess for its services” or "o
schedule lBling the rates charged for services provided by o
public ufility™:

Webster's Mew Dictionary- "a list of chorges”;

Compact Oxford Reference Diclionary- “a tobde of fieed
charges made by a busingss™;

Chambers Dictionary- "a list of standard rales chorged for

a service, eg. eleciricity or insurance “,

37.  Thus the tariff is o corlel of commerce or is a book of rales
and in the conlext, means schedule of slondord charges
provided for the category or calegories of the cusiomers
spacified in the tanff.

a8, In the said background, now it is 1o be seen a3 1o whether
the impugned letter dated 25" August, 2006 of the JSERC i a
ravision or change in the tanff and that the billjs) sent to the
pefitioner(s) tantamounts to revision or change in the tariff.

3%, 1l is evident from the record that The JSERC had issved its
tariff order daled 27" December, 2003 for the year 2003-04 to be
made applicable wilh effect from 12 January, 2004, The tariff
order, infer alio, provided for Load Factor Rebate. On the basis
of the said tarill order and the rebates provided therein, the JIEB

































